











Abstract	Since	the	establishment	of	Indonesian	State,	the	idea	of	constitutionalism	has	increasingly	existed	and	demanded	a	change	values	as	a	move	towards	good	state	administration.	However,	building	a	tradition	of	constitutionalism	as	a	sustainable	effort	cannot	be	executed	simply	by	relying	on	the	text/editorial	of	 a	 constitution	 alone.	 In	 other	 words,	 the	 success	 of	 developing	 a	constitutionalism	 culture	 within	 government	 administration	 is	 also	significantly	 determined	by	 the	willingness	 of	 every	 element	 of	 the	 society	and	 the	 state	 organizers	 in	 the	 effort	 to	 understand	 the	 content	written	 in	the	text	of	a	constitution.	The	effort	to	understand	the	contextually	of	ideas	in	 the	 constitution	 is	 to	 seek	 an	 identity	 underlying	 the	 creation	 of	 a	constitution.	This	is	clearly	correlated	with	Indonesian	historical	aspect	as	a	colonized	country.	Historically,	the	substance	of	colonial	state	administration	system	would	affect	the	identity	of	Indonesian	constitution	as	a	post-colonial	state,	which	 then	 created	an	 identity	of	 Indonesian	 constitution	along	with	the	legal	implications	that	accompanied	it.		










Resumo	Desde	o	estabelecimento	do	Estado	indonésio,	a	ideia	de	constitucionalismo	tem	aumentado	cada	vez	mais	e	exigido	uma	mudança	de	valores	como	um	movimento	rumo	à	boa	administração	do	Estado.	No	entanto,	construir	uma	tradição	 de	 constitucionalismo	 como	 um	 esforço	 sustentável	 não	 pode	 ser	feito	 simplesmente	 baseando-se	 no	 texto	 de	 uma	 constituição.	 Em	 outras	palavras,	 o	 sucesso	 de	 desenvolver	 uma	 cultura	 de	 constitucionalismo	dentro	 da	 administração	 do	 governo	 também	 é	 significativamente	determinado	 pela	 disposição	 de	 todos	 os	 elementos	 da	 sociedade	 e	 dos	organizadores	do	Estado	no	esforço	de	entender	o	conteúdo	escrito	no	texto	de	 uma	 constituição.	 O	 esforço	 para	 entender	 o	 contexto	 das	 ideias	 na	constituição	 é	 buscar	 uma	 identidade	 subjacente	 à	 criação	 de	 uma	constituição.	 Isto	 está	 claramente	 correlacionado	 com	 o	 aspecto	 histórico	indonésio	como	um	país	colonizado.	Historicamente,	a	substância	do	sistema	de	 administração	 do	 Estado	 colonial	 afetaria	 a	 identidade	 da	 constituição	indonésia	como	um	Estado	pós-colonial,	que	então	criou	uma	identidade	de	constituição	indonésia	junto	com	as	implicações	legais	que	a	acompanharam.	
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By	 looking	 at	 the	 three	 basic	 elements	 of	 constitutionalism,	 in	 the	 context	 of	Indonesianess,	constitutionalism	can	create	a	state	identity	through	the	means	of	constitution	in	 the	 form	 of:	 First,	 a	 public	 authority	 can	 only	 be	 legitimated	 based	 on	 constitutional	provisions;	Second,	the	execution	of	popular	sovereignty	(through	representation)	should	be	implemented	by	applying	the	principle	of	universal	and	equal	suffrage,	and	the	appointment	of	the	executive	through	a	democratic	election;	Third,	the	separation	or	sharing	of	power,	and	limitation	of	authority;	Fourth,	the	existence	of	an	independent	judicial	power	able	uphold	the	law	and	justice,	both	to	the	people	and	authorities;	Fifth,	the	existence	of	a	control	system	on	military	and	police	in	order	to	enforce	the	law	and	respect	the	rights	of	the	people;	and	Sixth,	protection	guarantee	of	human	rights.	(Mahfud	MD,	2003)		










due	to	the	meaning	of	an	in	depth	constitution	in	"constitutionalism”.		In	connection	with	the	term	 ‘constitution’,	Brian	Thomson	(1997)	stated	 that	 “...a	constitution	 is	a	document	which	contents	 the	 rule	 for	 the	 operation	 of	 an	 organization.	 Constitution	 has	 a	 broader	understanding	 than	 the	 Constitution	 as	 in	Undang-Undang	Dasar	 (UUD),	 in	 that.	 The	whole	written	 and	 unwritten	 rules	 governing	 in	 binding	 regarding	 the	 way	 a	 government	 is	organized	in	a	society.	(Dahlan	Thaib,	2001)	.	Carl	 J.	Frederich	 (1968)	stated	 that	 constitutionalism	 ...”	A	set	of	activities	organized	and	 operated	 on	 behalf	 of	 the	 people	 but	 subject	 to	 a	 series	 of	 restraints	which	 attempt	 to	ensure	that	the	power	which	is	needed	for	such	governance	is	not	abused	by	those	who	are	called	upon	 to	do	by	governing”.	Restriction	 is	applied	by	dividing	power,	 constitutionalism	establishes	an	effective	system	of	restrictions	on	government	measures.	These	restrictions	are	reflected	 in	 Undang-Undang	 Dasar	 (UUD)	 or	 Constitution.	 Thus,	 in	 this	 assumption,	constitution	has	a	special	 function	and	 is	 the	embodiment	or	manifestation	of	 supremacy	of	law	which	should	be	obeyed,	not	only	by	the	people	but	also	by	the	government	and	even	the	authorities.	(Miriam	Budiardjo,	1989)	Taking	into	consideration	some	of	the	above	understandings,	the	ideas	and	concept	of	constitutionalism	 are	 the	 ideas	 that	 put	 forward	 a	 paradigm	 that	 power	 in	 the	 life	 of	 state	administration	 requires	 a	 restriction	 set	 forth	 in	 the	 form	 of	 laws	 or	 rules	 that	 carry	 the	highest	 position	 of	 UUD	 or	 constitution.	 In	 other	 words,	 it	 can	 be	 argued	 that	constitutionalism	 is	 essentially	 a	 notion	 that	 recognizes	 the	 necessity	 of	 a	 constitution	 for	governing	a	state.	Within	 the	 context	 of	 Indonesians’,	 Indonesian	 constitutionalism	 is	 constrained	by	 a	constitution	 both	 of	 codified	 constitution	 or	 non-codified	 constitution	 (unwritten	 rule).	 For	the	Indonesian	nation,	the	state	rules	of	modern	system	cannot	be	separated	from	the	history	of	 formation	 of	 laws	 which	 was	 the	 first	 thing	 performed	 after	 the	 proclamation	 of	independence.	The	use	of	UUD’45	 (1945-1949),	UUD’49	 (1949-1950),	UUD’50	 (1950-1959),	and	 UUD’45	 (1959-present),	 all	 constitute	 a	 written	 rules/laws	 which	 are	 based	 on	constitutional	 democracy	 derived	 from	 Indonesian	 customs	 from	 the	 very	 first	 form	 of	culture.	 It	 is	 inevitable	 that	 during	 1945-1950,	 the	 Dutch	 kept	 intervening	 the	 Indonesian	state	system.	Although	the	content	of	Constitution	has	changed	and	amended	 for	 four	 times	during	 1999-2002,	 the	 spirit	 and	 enthusiast	 of	 the	 constitution	 is	 greatly	 influenced	 by	 the	constitutional	 system	 established	 by	 the	 colonists.	 This	 means	 that	 the	 content	 in	 the	constitution	had	been	inspired	by	a	colonial	system,	and	therefore	Indonesia	became	a	post-colonial	state.		
	






























the	House	of	Representatives.	Thus	the	eigenaar	over	the	power	to	create	law	actually	lies	not	on	the	House	of	Representatives	but	on	the	President.	UUD’45	before	the	amendment	did	not	provide	a	clear	regulation	concerning	matters	relating	 to	 the	 reflection	 of	 the	 idea	 of	 constitutionalism	 such	 as	 openness,	 responsible	 or	accountable	government,	except	for	matters	related	to	limitation	of	term	of	office	(article	7),	judicial	authority,	membership	of	MPR/DPR,	but	they	are	inexplicitly	regulated	because	those	matters	are	further	regulated	in	the	laws.	The	fall	of	Soeharto	after	he	stated	his	resignation	on	May	21,	1998	was	greeted	with	great	 excitement	 by	most	 people,	 people’s	 resentment	 towards	 the	new	order	 and	 Suharto,	and	 his	 cronies	 has	 "forced"	 MPR	 of	 the	 1999	 election	 to	 carry	 out	 a	 total	 revolution	 of	administration	 of	 the	 State	 of	 the	 Republic	 of	 Indonesia,	 the	 notion	 was	 marked	 with	 the	amendment	of	UUD’45	for	4	(four)	times,	whereas	in	the	era	of	New	Order,	the	UUD’45	was	positioned	and	sacred,	so	as	there	shall	be	no	amendment.	The	jargon	to	implement	UUD’45	purely	 and	 consequently	 that	was	 initially	 echoed	 in	 every	 heartbeat	 and	 every	 step	 of	 the	governance,	 echoed	 by	 the	 new	 order	 regime,	 thereafter	 seemed	 disappeared.	 Entering	 the	second	decade	of	post-reformation,	the	eagerness	to	amend	UUD’45	for	the	fifth	time	has	been	clearly	 sounded,	 both	 among	 the	 political	 elites	 and	 academicians,	 because	 they	 perceived	that	there	are	still	several	 imperfections	on	the	amendments	of	UUD’45.	There	have	been	at	least	four	amendment	processes	which	were	meant	to	answer	the	various	problems	facing	the	nation.		The	 amendment	 of	 UUD’45	 post	 reformation	 marked	 the	 re-enactment	 of	implementation	 idea	 of	 constitutionalism,	 as	 evident	 from	 the	 paradigm	 that	 was	"introduced"	 by	 the	 new	 constitution	 (UUD)	 of	 amendment,	 namely	 the	 accommodation	 of	check	 and	 balances	 mechanism	 in	 the	 implementation	 of	 state	 power.	 This	 changes	 the	paradigm	 that	 heavy	 executive	 and	 implementation	of	 sovereignty	 should	 only	 be	 executed	according	 to	 the	 Constitution	 (UUD).	 Guarantee	 of	 human	 right	 is	 increasingly	 gaining	reinforcement,	as	well	as	regulation	regarding	the	status,	duties	and	authority	of	major	state	institutions	which	show	a	reflection	of	a	strengthening	idea	of	constitutionalism.	Likewise,	the	introduction	 of	 new	 state	 institutions	 in	 Chapter	 IX	 which	 regulates	 the	 judicial	 power,	namely	 the	 presence	 of	 Constitutional	 Court	which	 is	 given	 the	 authority,	 among	 others,	 to	conduct	a	judicial	review	of	laws	against	the	Constitution	(UUD),	and	the	Judicial	Commission	which	 is	 given	 the	 authority	 to	 propose	 the	 appointment	 of	 Supreme	 Court	 and	 other	authorities	in	order	to	maintain	and	uphold	the	honor,	dignity,	and	behavior	of	the	judges.		
Post-Colonialism	in	Indonesian	Constitution	













1. An	Idea	of	Nationality			An	idea	of	nationality	was	originally	a	product	of	European	history,	created	after	the	Westphalia	 treaty	on	October	24,	1648,	which	ended	 the	30-year	war	 in	Europe.	Under	 the	above	 agreement,	 the	 Dutch	 gained	 its	 independence	 from	 the	 Spain.	 Based	 on	 this	background,	the	Dutch	is	also	a	country	created	based	on	the	idea	of	nationalism	as	with	the	state	 of	 Indonesia.	 However,	 contrary	 to	 the	 idea	 of	 the	 expansive	 Dutch	 nationalism,	 the	Dutch	created	the	colonialism.	On	the	other	hand,	Indonesian	nationalism	rejects	colonialism	in	all	its	forms.		
2. An	Idea	of	Popular	Sovereignty		Initially,	 sovereignty	 of	 the	 people	 as	 written	 in	 Article	 1	 paragraph	 (2)	 UUD’45,	stated	that,	"Sovereignty	shall	be	in	the	hands	of	the	people	and	shall	be	exercised	in	full	by	People's	 Consultative	 Assembly"	 (referred	 to	 as	 Majelis	 Permusywaratan	 Rakyat	 (MPR)).	Based	 on	 the	 above	 Article,	 the	 state	 of	 Indonesia	 is	 based	 on	 people	 sovereignty	which	 is	institutionally	carried	out	by	the	MPR.	Structurally,	this	means	that	there	was	MPR	supremacy	as	 executer	 of	 people	 sovereignty.	 This	 idea	 emerged	 as	 a	 form	 of	 rejection	 against	 the	autocratic	practice	undertaken	by	the	Dutch	East	Indies	colonial	government.	The	Dutch	East	Indies	colonial	government	acquired	power	from	the	Dutch	Empire,	 therefore,	 it	was	not	an	embodiment	 of	 people	 sovereignty	 in	 the	 Dutch	 Indies.(Aidul	 Fitriciada	 Azhari,	 2005)	 This	condition	 underlines	 a	 notion	 that	 the	 idea	 of	 people	 sovereignty	 as	 stated	 in	 UUD’45	insomuch	purely	as	the	element	forming	the	identity	of	post-colonial	Indonesian	constitution.	However,	 in	 line	 with	 democratization	 and	 dynamics	 of	 UUD’45,	 the	 third	 amendment	 of	UUD’45,	which	reinforces	the	essence	of	sovereignty,	becomes	sovereignty	in	the	hands	of	the	people	and	implemented	according	to	Constitution	(UUD)".			






forming	 element	 which	 was	 the	 idea	 of	 Indonesian	 government	 structure,	 has	 created	 an	extensive	 legal	 implication.	 The	 said	 implications	 existed	 in	 consolidation	 and	 relationship	between	the	state	 institutions.	The	current	reality	demonstrates	that	 it	 is	 impossible	 for	 the	branches	of	power	(executive,	 legislative	and	 judiciary)	not	to	 interconnect	with	each	other,	even	stand	as	equals,	and	control	each	other	 in	accordance	with	the	principle	of	checks	and	balances.	(Aidul	Fitriciada	Azhari,	2005)		
4. The	idea	of	equal	rights	before	the	law	and	government	and	religious	freedom		 The	 idea	 of	 religious	 freedom	 stated	 by	 Soekarno,	 the	 most	 inﬂuential	 nationalist	leader	 (and	 Indonesia’s	ﬁrst	president),	 proposed	a	 compromise	 in	 June	1945,	 according	 to	which	the	country’s	ideological	foundation	would	be	the	“Five	Principles”	(Pancasila).	(Hanna	Lerner,	2013).	What	eventually	became	the	ﬁrst	of	these	principles	afﬁrmed	that	the	basis	of	the	Indonesian	state	was	“Belief	in	the	Oneness	of	God”.	(Robert	W.	Hefner,	2013)	The	 identity	 of	 post-colonial	 relating	 with	 the	 equal	 rights	 before	 the	 law	 and	government	and	religious	 freedom	 is	also	reflected	 in	Articles	27	and	29.	These	articles	are	also	 referred	 to	 as	 part	 of	 "essentials	 of	 UUD’45",	 -	 plus	 Article	 33	 -	 so	 they	 may	 not	 be	changed.	 Article	 27	 states	 the	 principle	 of	 non-discrimination	 in	 contrast	 with	 colonial	regulations	 that	 embraced	 a	 racial	 division	 between	 the	 Indies	 population	 consisting	 of	European,	Foreign	Eastern	and	Indigenous	groups	in	matters	relating	to	law	and	government.	Article	29	includes	a	provision	that	explicitly	rejects	a	secular	system	that	separates	religious	and	state	affairs.	The	Dutch	colonial	government	has	consciously	created	a	policy	that	curbed	and	 limited	 the	 freedom	 of	 religion	 among	 the	Muslims	 in	 Indonesia,	 even	 though	 the	 sole	tendency	 to	 provide	 support	 for	 Christianity	 was	 very	 strong.	 The	 constitution-identity	forming	 elements	 of	 post-colonial	 UUD’45	 as	 stated	 in	 articles	 27	 and	 29	 had	 legal	implications,	that	the	state	strengthened	the	guarantee	of	everyone’s	position	before	the	law	and	government.	The	state	also	guaranteed	the	right	to	freedom	of	religion	while	promoting	religious	life	and	is	officially	actively	involved	in	maintaining	religious	life	in	Indonesia.		


















in	the	form	of	law	with	Pancasila,	signifying	that	any	laws	and	regulations	cannot	be	in	conflict	with	 the	 principles	 of	 Pancasila.	 Based	 on	 the	 above	 reasons,	 the	 state	 of	 law	 within	Indonesian	version	of	constitution	 is	called	 the	 legal	state	of	Pancasila.	 (Janpatar	Simamora,	2014)		
The	Creation	of	Democratic	State	of	Law	within	Indonesian	
Constitution	


















Constitutional	 Court	 is	 the	 embodiment	 of	 a	 just	 democracy	 in	 upholding	 the	 constitution.	(Pan	Muhammad	Faiz,	2016)		
Conclusion		The	 course	 dynamics	 of	 constitutionalism	 idea	 in	 the	 history	 of	 the	 Republic	 of	Indonesia	constitution	has	experienced	ups	and	downs	in	line	with	the	existing	legal	political	regime.	 Building	 a	 tradition	 of	 constitutionalism	 as	 a	 sustainable	 effort	 cannot	 simply	 be	executed	 by	 relying	 on	 the	 text/editorial	 of	 the	 constitution.	 The	 success	 to	 develop	 a	constitutionalism	culture	in	governing	administration	is	also	significantly	determined	by	the	willingness	of	every	element	of	the	society	and	the	state	organizers	in	the	effort	to	understand	the	content	stated	in	the	text	of	the	constitution.	The	 idea	 of	 constitutionalism	 would	 simply	 be	 a	 meaningless	 idea	 if	 there	 is	 no	systematic	 effort	 from	 all	 elements	 of	 the	 people	 to	 jointly	 manifest,	 not	 only	 normatively	written	 in	 "gold	 ink"	 stated	 in	 hundreds	 or	 even	 thousands	 of	 white	 papers	 scattered	 in	various	forms	of	legislation,	but	there	should	be	a	support	and	determination	to	manifest	all	of	them	in	implementing	the	national	and	state	life.		
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